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BURT, Menber: This case is before the Public Enpl oynent
Rel ati ons Board (PERB or Board) on exceptions filed by the
State of California (Departrment of Transportation) (Caltrans)
and California State Enpl oyees' Association (CSEA) to the
proposed decision of an admnistrative |aw judge (ALJ),
attached hereto and incorporated by reference herein. The ALJ
found that Caltrans violated subsections 3519(b) and (c) of the
St at e Enpl oyer - Enpl oyee Rel ations Act (SEERA) by changing its
manner of coverage of wi nter snow renoval work wthout
providing a notice and an opportunity to negotiate to CSEA, the

excl usive representative of Caltrans® mintenance enpl oyees.



He dism ssed the allegation that Caltrans violated subsection
3519(d) on the grounds that no evidence was presented to
support that allegation. He further dism ssed the allegation
that Caltrans violated subsection 3518.5 by failing to grant
rel ease time to CSEA representatives for attending a

negoti ating neeting, on the grounds that the allegation was not
fairly raised by the charge or litigated at the hearing, but

was raised in that formfor the first time in CSEA's brief.?

SEERA is codified at CGovernnent Code section 3512
et seq. Unless otherwi se indicated, all statutory references
are to the Government Code. Subsections 3519(b), (c) and (d)
provi de as follows:

It shall be unlawful for the state to:

(b) Deny to enpl oyee organi zations rights
guaranteed to them by this chapter.

(c) Refuse or fail to neet and confer in
good faith with a recogni zed enpl oyee
or gani zati on.

(d) Dominate or interfere with the
formation or adm nistration of any enpl oyee
organi zation, or contribute financial or

ot her support to it, or in any way encourage
enpl oyees to join any organi zation in
preference to another.

Section 3518.5 provides as foll ows:

A reasonabl e nunber of enployee
representatives of recognized enpl oyee
organi zations shall be granted reasonable
tinme off without |oss of conpensation or
ot her benefits when formally neeting and



To renedy the violations found, the ALJ ordered that Caltrans
restore its prior nmethod of staffing of snow renoval
operations. He further ordered that Caltrans cease and desi st
from maki ng unilateral changes in matters within the scope of
representation and that it post an appropriate notice. He
declined to order back pay on the grounds that it would be
inpossible to ascertain with specificity which enpl oyees were
harnmed by Caltrans! violations and that the amount of any back
pay ordered would be specul ative.

CSEA excepted to the ALJ's failure to find a section 3518.5
violation, as well as his refusal to order back pay. Caltrans
excepted to the ALJ's finding that it violated subsections
3519(b) and (c). Caltrans did not except to the finding that
it unilaterally nodified its npthod of snow renoval staffing.
Rat her, Caltrans contended that staffing decisions are not
~within the scope of representation under SEERA as a matter of
law. Further, Caltrans contends that, as a matter of | aw,
overtinme opportunities are not a subject wthin scope under

SEERA.

conferringwith representatives of the state
on matters within the scope of
representation

This section shall apply only to state

enpl oyees, as defined by subdivision (c) of
section 3513, and only for periods when a
menor andum of understanding is not in effect.,



W have reviewed the record as a whole in light of the
exceptions of the parties. For the reasons set forth bel ow, we
affirmthe result reached by the ALJ.

EACTS

W find the ALJ's findings of fact to be conplete and free
of prejudical error. W further note that no party excepted to
the factual findings of the ALJ. The pertinent facts may be
briefly summarized as follows:?

Caltrans has the responsibility, anong other things, to
maintain the State's highway systenms. This includes the
responsibility to keep all w nter highways clear of snow
During the winter nonths, workforce requirenments increase
significantly in areas in which snow falls. To deal with these
seasonal snow renoval requirenents, Caltrans has established a
practice over a nunber of years of transferring regul ar
per manent equi pnent operators to the nore nountainous | ocations
fromareas in which snow renoval is not a normal function.

Some enpl oyees thus transferred received an upgrade from the
equi pnment operator classification to the heavy equi pment
operator classification, with a comensurate increase in pay.

Transferees also received extensive overtine pay and experience

2as noted by the ALJ, Caltrans is divided into various
districts along geographic lines. The proof in this case was
l[imted to the policies and practices of Caltrans in Districts
8 and 10. Thus, we Iimt our findings, conclusions, and O der
to those districts.



in operating heavy snow renoval equipnent which enhanced their
pronotional opportunities. Pursuant to this past practice,
Caltrans also used both tenporary and permanent-intermttent
enpl oyees to round out its snow renoval staffing during the

wi nter nonths.

Prior to the 1981-82 snow season, Caltrans managenent
decided to staff the snow renoval alnost entirely with
permanent-intermttent and tenporary-intermttent enployees,
and thus to discontinue the tenporary upgrade of its regular
per manent enpl oyees. This decision resulted in a |arge savings
- to Caltrans, but deprived permanent unit enployees of the
i ncreased wages, overtinme, and pronotional opportunities noted

above.

Upon being alerted to the apparent change in staffing
practice by enpl oyees, CSEA held a neeting of unit nenbers from
Caltrans District 10 in Modesto in Cctober 1981. As a result
of that nmeeting, CSEA requested a negotiating session with
Cal trans managenent regarding snow renoval staffing. A
t hree-nmenber commttee, conprised of job steward Bob Hedrick
and unit enpl oyees Paul Raggio and Pete Daniels, was naned to
meet with District 10 managenent along with CSEA Staff
Repfesentative WlliamDale. Caltrans District 10 Labor
Rel ations O ficer WIliam Todd agreed to neet with CSEA on
Cctober 29, 1981. He infornmed Dale that he would nmeet only

with Dale and one enployee, and that the other two could not be



admtted to the neeting or released fromtheir work duties to
attend. Caltrans did not approach the Cctober 29 neeting as a
negoti ating session. Rather, it considered it a neeting and

di scussion session at which it would inform CSEA of its

deci sion regarding snow renoval staffing and listen to CSEA' s
concerns. At the Cctober 29 neeting, the CSEA representatives
conplained to Caltrans that the new staffing plan would deprive
full-tinme regular pernmanent enployees of wages in the form of
l[imted-term salary upgrades as well as overtine pay. CSEA
further contended that such enployees would forfeit enhanced
pronoti onal opportunities. It also conplained that safety
woul d be conpromsed if intermttent enployees were used rather
than nore fully trained permanent, regular enployees. Caltrans
representatives responded that no change had occurred because
both tenporary and permanent intermttents had been used in the
past. They further noted that, in their view, the staffing
matters involved were not within the scope of representation
under SEERA.

Subsequently, at a Novenber 6, 1981 negotiating neeting on
statewi de issues, CSEA |eadership agreed that a witten denmand
for negotiating regarding Caltrans' change in snow renova
staffing policy would be nmade upon representatives of Caltrans
District 10. Pursuant to that demand, a neeting was held on
January 7, 1982 between CSEA's commttee (conprised of
Representative Carolyn Born and the three enpl oyees designated
at the Cctober neeting of CSEA) and a Caltrans District 10
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committee (consisting of Deputy District Director Bjornstad,
Caltrans negotiator Robert Richnond and Caltrans District 10
Labor Rel ations Oficer WIlliamTodd). The January 7 neeting
closely resenbled the Cctober 29 neeting; CSEA expressed its
concerns regarding the change in staffing policy, and Caltrans
repeated its earlier contentions. The CSEA team then left the
neeting to caucus and, upon its return, stated that because the
1981-82 winter season was half over, and in the interest of

avoi ding disruption, CSEA was willing to allow the staffing
plan to continue as it had for the 1981-82 season. This
concessi on was made conditional upon Caltrans' agreenent to
negotiate inmediately regarding CSEA s proposal for staffing
the 82-83 season. Caltrans® representatives were not

interested in negotiating regarding that proposal at that

time. According to the testinony of Caltrans negotiator

Ri chnond, once CSEA agreed to allow the 1981-82 staffing plan
to stand, there was no urgency in dealing with the 82-83 season
at that tine. Because the condition CSEA placed upon agreenent
to the 81-82 staffing plan was not met by Caltrans, no such
agreement was consummrat ed.

DI SCUSSI ON

As established by the record, found by the ALJ, and not
excepted to by either party, Caltrans unilaterally changed its
| ong-standing staffing practice of tenporarily upgradi ng and
transferring regular full-tinme equipnment operators for snow
renoval work. This unilateral change deprived those enpl oyees
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of wages which they would have received, both in the form of
tenporarily increased base pay due to the upgrade and in the
formof overtime. Caltrans does not deny that it unilaterally
changed its practice regarding winter snow renmoval staffing,
nor does it deny that, in so doing, it deprived affected unit
enpl oyees of wages. Rather, it bases its exception on the

contention that, as a matter of law, the issue of whether to
staff an operation by the transfer of existing enployees or to
hire new ones is outside the scope of representation under

SEERA due to the proviso to section 3516.3

3The scope of representation under SEERA is set forth at
?efflon 3516 which, at the time this case arose, provided as
ol | ows:

The scope of representation shall be limted
to wages, hours, and other terns and
conditions of enployment, except, however,
that the scope of representation shall not
include consideration of the merits,
necessity, or organization of any service or
activity provided by law or executive order.

This section has been anmended, effective July 21, 1983, to
provide as follows:

The scope of representation shall be [imted
to wages, hours, and other term and

condi tions of employment, except, however,
that the scope of representation shall not
include either of the follow ng:

(a) Consideration of the merits, necessity,
or organization of any service or activity
provided by law or executive order

(b) The amount of rental rates for



The statutory scope |anguage of SEERA parallels that of the
Nat i onal Labor Relations Act (NLRA).* Section 8(d) of the
NLRA requires good faith negotiations regarding " .. . wages,
hours, and other terns and conditions of enploynent. "
Simlarly, section 3516 of SEERA limts the scope of
representation to ". . . wages, hours, and other terns and
conditions of enploynent ... " wth the proviso that
" . . . consideration of the nerits, necessity, or organization
of any service or activity provided by |law or executive order"
i's outside scope.

This Board has recently ruled upon the scope of

representation | anguage of section 3516. In State of

California (Departnment of Transportation) (8/18/83) PERB

Deci sion No. 333-S, we noted:

In interpreting |anguage of SEERA,

cogni zance should be taken of the decisions
of the National Labor Relations Board (NLRB)
interpreting identical or simlar |anguage
in the NLRA. Fire Fighters v. Cty of

Vall ejo (1974) 1IZ Car.30 608. Tn TTght of
the viTttually identical scope |anguage of
SEERA and the NLRA, PERB finds private
sector precedent regarding scope to be
applicable to SEERA cases.

st at e-owned housing charged to state
enpl oyees.

The substantive effect of this amendnent is to render
rental rates for state-owned housing outside scope; said
anmendnent has no effect upon the instant case.

“The NLRA is codified at 29 U.S.C. 152 et seq.



This case provides us with our first opportunity to rule on
the neaning of the scope |anguage of SEERA in a fully-litigated
matter.> It is thus appropriate that we fashion and state a
test to guide the parties in determ ning whether given subjects
are within scope. As noted above, we intend to conform our
scope determ nations under SEERA to the general paraneters of
scope in the private sector. Fire Fighters v. Cty of Vallejo,

supra.

Initially we note that it is unnecessary to apply a test to

certain matters which clearly fall within the category of wages
or hours, for such subjects are expressly enunerated as within
scope by the statute. Wth respect to other subjects arguably
within the less precise category ". .. terns and conditions of
enploynent . . . .", PERBw Il find such matters wthin scope
if they involve the enploynment relationship and are of such
concern to both managenent and enpl oyees that conflict is
likely to occur, and if the mediatory influencé of collective

negotiations is an appropriate neans of resolving the conflict.

Such subjects will be found nmandatorily negotiabl e under
SEERA unl ess inposing such an obligation would unduly abridge
the State enployer's freedom to exercise those nmanageri al
prerogatives (including matters of fundanental policy)

essential to the achievenent of the State's m ssion. | f

°State of California, (Departnent of Transportation) PERB
Deci sion No. 333-S, supra, involved an appeal of a dism ssal.
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requiring negotiations on a subject would significantly abridge
the State enpl oyer's nmanagerial prerogative as set forth above,
the subject will be held outside the scope of mandatory
negoti ati ons. ®

The nmeaning of the proviso to section 3516 is |ikew se an
issue of first inpression for PERB. W note that its |anguage
is identical to the proviso to the scope of representation
| anguage of the Meyers-MIias-Brown Act (MVBA) which governs
enpl oyer -enpl oyee relations in California |ocal governnent
jurisdiction.’

In interpreting the identical proviso |anguage of the MVBA,

in Fire Fighters v. Gty of Vallejo, supra, the California

Suprenme Court concluded that the Legislature included the
provi so | anguage

. not to restrict bargaining or matters
dlrectly affecting enployees' legitimte
interests in wages, hours and worKking
conditions but rather to forestall any
expansi on of "wages, hours and working
conditions" to include nore general

®The scope test enunciated above parallels that
pronul gated by PERB for subjects not specifically enunerated
under the Educational Enploynent Relations Act. That test was
recently cited with approval by the California Supreme Court in

Heal dsburg Unified School District, et al. v. PERB (My 1983)
33 Cal.3d 850 [ Cal Rptr. ].

TMMBA is codified at Governnent Code section 3500
et seq. Section 3504 of that statute provides as foll ows:

The scope of representation shall include

all matters relating to enpl oynent
condi tions and enpl oyer-enpl oyee rel ations,

11



manageri al policy decisions . . . the
underlying fear that generated this |anguage
- that is, that wages, hours and working
conditions could be expanded beyond
reasonabl e boundaries to deprive an enpl oyer
of his legitinmte managenent prerogatives -
lies inbedded in federal precedents under
the NLRA.

Thus, the Court held that federal precedent regarding
manageri al prerogatives was applicable to the proviso | anguage
of the MVBA which is substantially identical to that of SEERA.

We view the proviso |anguage of section 3516 as essentially
a codification of the portion of the scope test adopted by the
Board and set forth above which renoved essential nanageri al
prerogatives from scope.

Applying that test to the subject matter at hand, we hold
that the staffing practice at issue herein is itself
negotiable. Clearly, it involved the enpl oynent rel ationship.
The manner of assignnent of enpl oyees to perform snow renobva
work necessarily affected matters of concern to enpl oyees,

i ncl udi ng wor kl oad, wages in the formof overtime and
classification upgrade and safety. Just as clearly, the nanner
of staffing of the operation was of concern to managenent,

whi ch sought to save nobney. The interests of enployees and

including, but not I[imted to, wages, hours,
and other terns and conditions of

enpl oynent, except, however, that the scope
of representation shall not include
consideration of the nmerits, necessity, or
organi zation of any service or activity
provi ded by |aw or executive order.

12



managenent were at odds on the subject, and the dispute is one
whi ch was amenable to the nediatory influence of collective
negoti ati ons.

The method of the staffing of winter snow renova
necessarily affects other mandatorily negotiable terns and
conditions of enploynent. The nethod unilaterally chosen by
Caltrans would deprive regular full-tinme enployees of thejr
opportunity for oveftine, a subject which we have expressly

held within scope. State of California (Departnent of

Transportation) PERB Decision No. 333-S, supra;, WIIlanette

| ndustries, Inc. (1975) 220 NLRB 707. Arguably, the new

staffing practices would affect safety of enployees, clearly a

matter within scope. Qulf Power Conpany (1966) 156 NLRB 622

[61 LRRM 1073], enfd (5th Cir. 1967) 384 F.2d 822 [66 LRRM
2501]. The new staffing nmethod woul d disrupt the status quo
regarding transfer of regular full-time enpl oyees, another
subject recently held within scope by this Board. In State of

California (Departnent of Transportation), supra, we noted that

In the private sector, transfer of enployees
has |ong been held w thin scope.

Continental Insurance Co. v. NLRB (2d Cir.
1974) 495 F.2d 44 T8 L[RRM 2003]. The
Devel opi ng Labor Law, Morris (1971) p. 406.
See alsO Metronedra, Inc. (1977) 232 NLRB
486.

Requiring the state enployer to provide the exclusive
representative with notice and an opportunity to negotiate

prior to changing an established practice regarding transfer of

13



enpl oyees would not usurp any essential nanageri al
prerogative. No determination is involved as to which
functions will be perforned, or to what extent they wll| be
perfornmed. The enployer continues to perform the same snhow
renoval function, to the sane extent. Because no essential
manageri al prerogative is involved, the subject of staffing is
not renmoved from the scope of representation by the |anguage of
the proviso to section 3516.

For the reasons set forth above, we affirmthe ALJ's
hol ding that the staffing procedures at issue herein are within
scope under SEERA.® By unilaterally altering those staffing

procedures, Caltrans violated subsections 3519(b) and (c).°

8 n accord is Dublin Professional Fire Fighters,
Local 1885 v. Valley Comunity Services District (1975)
45 Cal . App. 3d 116 [119 Cal .Rptr. 182]. |In that case, involving
an interpretation of the nearly identical scope |anguage of the
MVBA, the court held that an enployer was not free to
unilaterally inplement a practice of utilizing tenporary
enpl oyees to performovertinme work which had customarily been
performed by its regular full-tine enployees. As in the
instant case, the enployer's aimin making the change was to
effect a cost savings, but the effect was to deprive regul ar
enpl oyees of their customary priority in seeking such work.
The court held that the fact that the enployer's new policy
m ght be preferable to its former practice did not excuse its
failure to communicate with the union representative of the
regul ar enpl oyees.

°Because we find the staffing question here to be within
scope under the SEERA scope test pronulgated in this decision,
we need not rule upon the appropriateness of the ALJ's reliance

upon Fi breboard Paper Products Corp. v. NLRB (1964) 379 U.S.
203 [57 LRRM 2609].
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Havi ng found that Caltrans violated subsections 3519(b) and
(c) by unilaterally altering its established practice of
staffing winter snow renoval operations by allow ng regular
full-time enployees to transfer to snow renoval areas, we now
turn to a discussion of CSEA's exceptions.

CSEA excepts to the ALJ's failure to find that, by refusing
to grant released tinme for all three enpl oyees designated by
CSEA to attend the Cctober 29, 1981 neeting, Caltrans
i ndependent |y vi ol ated subsection 3518. 5.

The ALJ held that the section 3518.5 allegation was neither
charged nor litigated as such, but rather was raised for the
first time by CSEA in its brief. W affirmthat holding, for
the reasons set forth in the attached proposed decision at
p. 16, fn 9.

CSEA' s renmi ning exception is to the ALJ's failure to order
back pay for regular full-tinme equi pment operators who were
deprived of tenporary upgrades and overtine pay due to
Caltrans' new staffing practice. As noted above, the ALJ
ordered Caltrans to restore the status quo by reinposing its
former method of staffing snow renoval operations in Districts
8 and 10, to cease and desist fromnmaking unilateral changes,
and to post an appropriate notice. Because both the amount of
back pay and the identity of those enployees damaged woul d be
so difficult to ascertain as to be specul ative, the ALJ

declined to order back pay.

15



Pursuant to subsection 3514.5(c), the Board has broad
remedi al powers to order affirmative action to effectuate the
policies of SEERA. On the facts of this case, we find that the
remedy proposed by the ALJ is appropriate. W decline to order
back pay because, in these circunstances, no clear nethod
exists for determning which regular enployees would have
applied for or been transferred to snow renoval duties but-for
Cal trans® unlawful unilateral change.

We are mi ndful of decisions of the National Labor Rel ations
.Board (NLRB) in which back pay has been ordered in various
ci rcunstances in which the precise anount was difficult to

conpute. See, for exanple, Cties Service Gl Co. (1966) 158

NLRB 1204 (overtime which enpl oyees would have received absent

unl awful transfer of unit work); International Harvester Co.

(1973) 204 NLRB 191 (deprivation of nore lucrative work
assignnments). In the circunstances of the instant case, unlike
those cited above, not only would the anount of backpay be
difficult to ascertain, but there would be no way to ascertain
the identity of the recipients of such backpay. See, in this

regard, International Longshorenen's Union, Local No. 13 (1970)

183 NLRB 221 (unlawfully operated hiring hall; inpossible to
concl ude which enpl oyees would have registered and been

referred out absent union's unlawful system.

The hiring hall cases cited in the dissent do not persuade

us that we should order a conpliance proceeding in an attenpt
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to ascertain the identity of the proper recipients of backpay
in the circunstances of this case. |In Internatignal

Br ot her hood of Boil ermakers (1980) 253 NLRB 747 [109 LRRM 3296]

and in International Association of Bridge, Structural and

Ornanental Workers, lLocal 433 (1977) 228 NLRB 1420, aff'd (9th

Gr 1979) 600 F.2d 770 [101 LRRM 3119], the violation to be
remedi ed was the inproper "back-door" referral of applicants
for enploynent by unions which operated exclusive hiring
halls. In those circunstances, the referrals should have been
made according to the terns of a detailed hiring hall
arrangenent, which set forth with specificity the criteria for
proper referral to openings as they becane avail able. The
particular instances of inproper referral had been proven.
Thus, it would be possible to identify with specificity which
i ndi vi dual s shoul d have been dispatched on the occasions in
guestion by ascertaining that they were present in the hiring
hal |, available for work, and that they satisfied the express

criteria of the hiring hall agreenent.

In the instant case, however, no such express criteria were
establ i shed under Caltrans®' practice by which it could be
ascertai ned which individuals woul d have been accepted for snow
renoval work, had they been allowed to apply. Thus, we find
di stingui shable the hiring hall cases cited in the dissent.

W are no less mndful than our dissenting colleague of the

Board's obligation to provide renedies which effectuate the
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pur poses of EERA. \Were appropriate, we would not hesitate to
order that a conpliance hearing be conducted to allow the
aggrieved charging party to denonstrate which individuals
shoul d receive backpay, if such could be fairly ascertai ned.
In the circunstances of this case, however, we find that any
such proceedi ngs would result in an unduly specul ative award,
and hence we decline to order backpay.

ORDER

Upon the foregoing facts, conclusions of law and the entire
record in this case, it is found that the State of California
(Departnent of Transportation) has violated subsections 3519(b)
and (c) of the State Enpl oyer-Enpl oyee Rel ations Act. It
hereby is ORDERED that the State of California (Departnent of
Transportation) shafl:

A CEASE AND DESI ST FROM

Maki ng unilateral changes in matters within the scope
of representation, specifically, by deciding in Districts 8 and
10 to elimnate opportunities for regular Caltrans enployees to
obtain tenporary pronotions and work in snow renoval, w thout
first meeting and conferring in good faith wth the exclusive
representative, California State Enpl oyees' Associ ation (CSEA)

B. TAKE THE FOLLOW NG AFFI RVATI VE ACTI ONS DESI GNED TO
EFFECTUATE THE POLI CI ES OF THE SEERA:

1. In accord with the practice existing prior to the

1981-82 winter season, permt regular Caltrans enployees to
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vol unteer for work in snow renmoval and to seek and obtain
tenporary pronotions into such higher job classifications which
the Departnment may need to have filled and for which the
persons who volunteer are qualified.

2. Gve reasonable witten notice and the opportunity
to nmeet and confer to CSEA, the exclusive representative of its
enpl oyees prior to acting upon any matter within the scope of
representation, including any decision to elimnate the
opportunity for regular Caltrans enpl oyees to volunteer for
work in snow renoval and to obtain tenporary pronotions for
whi ch they may be qualified.

3. Wthin thirty-five (35) days following the date of
service of this Decision, post copies of the Notice attached as
an Appendi x hereto for thirty (30) consecutive working days on
all work locations within Districts 8 and 10 where notices to
enpl oyees are customarily placed. Reasonable steps shall be
taken to insure that this Notice is not reduced in size,
defaced, altered or covered by any material.

4. Witten notification of the actions taken to
conply with this Oder shall be nade to the regional director
of the Public Enploynent Relations Board in accordance with her
i nstructions.

C. Al other allegations of the charge are hereby

DI SM SSED

Menber Tovar joined in this Decision.

Chai rperson G uck's concurrence and di ssent begins on page 20.
19



GLUCK, Chairperson, concurring and dissenting: | concur in
the finding that the Departnment's action violated SEERA
subsection 3519(b) and (c). However, | find to be at |east
premature the majority's conclusion that a backpay renedy,
which it does not otherw se reject, cannot be determ ned.

There is no doubt that the record before us does not permt
cal cul ation of an appropriate order of this kind. It may be
that the identification of those enployees adversely affected
cannot be determined. But, nothing in the record supports the
majority's dogmatic assertion that the difficulty in making
such a detefnmination would render an award specul ative. The
concl usi on reached by the adm nistrative |aw judge, and
followed by the majority here, is based nore on the absence of
pertinent proof than on the presence of supporting evidence.

| ndeed, it seens that the calculation of the total anmount
of wages lost by the permanent enployees nay be possible by a
reference to the nunber of tenporaries hired and the average
wages of the permanents at the tine in question. Further, a
Board order authorizing the parties to negotiate the ultinmate
distribution may be a realistic approach to effectuating the
Act's purposes and would be consistent with the Board's
oft-asserted policy of favoring the voluntary resolution of
di sput es.

The point is not that a backpay order nust finally result

or that a precise calculation is possible, but that permtting
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the General Counsel to investigate the matter and report back
to the Board is preferable to a perfunctory disposition of the
matter of remedy. As the National Labor Relations Board has
put it:

It may be that the General Counsel will be
unable to identify which enployees [were
harmed by the enployer's unl awf ul

act]. . . .However, | believe that the
General Counsel should have the opportunity
to attenpt to do so in a backpay
proceedi ng. A wrong cogni zabl e under the
Act has been established. . . .To the extent
that [the enpl oyees] have |ost earnings and
benefits because of that discrimnation,
they should be made whol e. I nt ernati ona
Associ ation of Bridge, Structurat and

ornamentat—Wrkers,  totat—433;—(1977) 228

NLRD 14ZU.

In enforcing this order, the 9th Grcuit Court of Appeals
approved deferral of the identification of the injured
enpl oyees until the conpliance stages of the proceedi ng and

rejected the notion that the difficulties the General Counsel

may have in identifying those enpl oyees nmade a backpay award

any |less appropriate. Even where the ability to identify the

injured enployees is questionable, it is the NLRB policy that
"an effort nust be made at whatever the cost in order to

provide a conplete renedy." International Brotherhood of

Boilerhakers (1980) 253 NLRB 747, 763 [109 LRRM 3296].

In considering the difficulty in determning a backpay
award under such circunstances as here, the National Labor
Rel ati ons Board stated:

The reasonabl eness of such a renedy nust
conport with the Board's duty to bring about

‘arestoration of the situation, as nearly
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as possible, to that which would have been
obtained but for the illegal discrimnation.'

*x * % * % * % *x * *x * % * % *x % *x * *x * * *

It has long been recognized that 'in
applying its authority over backpay orders,
the Board has not used stereotyped fornulas,
but has availed itself of the freedom given
it by Congress to attain just results in

di verse, conplicated situations.' Anshu

Associ ates, Inc. (1978) 234 NLRB 791, 795.

In Brown & Root, Inc. (8th Cir. 1963) 311 F.2d 447, 452, the

court concl uded:
[I]n many cases it is difficult for the Board to
determ ne precisely the anount of back pay which
shoul d be awarded to an enployee. |In such
ci rcunstances the Board may use as close
approxi mati ons as possi ble, and may adopt fornulas
reasonabl y designed to produce such approxi mations.
| would remand this matter to the General Counsel to
conduct such proceedings as he nmay deem appropriate to
determ ne what renedy, if any, would be appropriate and

pursuant thereto, to return to this Board his recomendations,
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APPENDI X

NOTI CE TO EMPLOYEES
POSTED BY ORDER OF THE
PUBLI C EMPLOYMENT RELATI ONS BOARD
An Agency of the State of California

After a hearing in Unfair Practice Case No. S-CE-107-S, California
State Enpl oyees' Association v. State of California (Departnent of
Transportation), inwhich all parties had the right to participate, it
has been found that the State of California (Departnent of
Transportation) has violated subsections 3519(b) and (c) of the State
Enpl oyer - Enpl oyee Rel ati ons Act (SEERA) by unilaterally changing its past
practice of permtting regular Caltrans enployees to volunteer for work
in snow renoval and to obtain tenporary pronotions into positions for
which they are qualified.

As a result of this conduct, we have been ordered to post this
Notice, and we will abide by the foll ow ng:

A. CEASE AND DESI ST FROM

Maki ng unilateral changes in matters within the scope of
representation, specifically, by deciding in Districts 8 and 10 to
elimnate opportunities for regular Caltrans enployees to obtain
tenporary pronotion and work in snow renoval, without first neeting and
conferring in good faith with the exclusive representative, California
St at e Enpl oyees Associ ati on ( CSEA)

B. TAKE THE FOLLOW NG AFFI RVATI VE ACTI ONS DESI GNED TO EFFECTUATE THE
PCOLI CI ES OF THE SEERA:

1. In accord with the practice existing prior to the 1981-82
winter, permt regular Caltrans enployees to volunteer for work in snow
renoval and to seek and obtain tenporary pronotions into such higher job
cl assifications which the Departnent nmay need to have filled and for
whi ch the persons who volunteer are qualified.

2. Gve reasonable witten notice and the opportunity to neet
and confer to the recogni zed exclusive representative, CSEA, prior to
acting upon any matter within the scope of representation, including any
decision to elimnate the opportunity for regular Caltrans enployees to
volunteer for work in snow renpval and to obtain tenporary pronotions for
whi ch they may be qualified.

STATE OF CALI FORNI A
(Departnent of Transportation)

Dat ed: BY:

Aut hori zed Representative

TH'S IS AN OFFI Cl AL NOTI CE. | T MUST REMAIN POSTED FOR THI RTY (30)
CONSECUTI VE WORKDAYS FROM THE DATE OF POSTI NG AND MUST NOT BE REDUCED I N
SI ZE, DEFACED, ALTERED, OR COVERED W TH ANY OTHER MATERI AL.



STATE OF CALI FORNI A
PUBLI C EMPLOYMENT RELATI ONS BOARD

CALI FORNI A STATE EMPLOYEES

ASSOCI ATI ON,

Unfair Practice

Charging Party, Case No. S CE-107-S

PROPOSED DECI SI ON
(10/ 4/ 82)

V.

STATE OF CALI FORNI A
( DEPARTMENT OF TRANSPORTATI ON) ,

Respondent .

Appear ances; Jeffrey Fine, Attorney, for the California State
Enpl oyees Association; WlliamM MMIIlan, Attorney, for the
State of California (Departnment of Transportation).

Before Ronald E. Bl ubaugh, Hearing O ficer.
PROCEDURAL HI STORY

Because of heavy snowfall, it is necessary for the State
Departnent of Transportation to increase its wintertine
wor kforce in certain nountainous regions. During the w nter of
1981-82, it is alleged here, the state in two nountain areas
departed fromits past practice of tenporarily pronoting and
transferring regular enployees and net its winter requirenents
by hiring part-tinme and tenporary workers. This action, the
excl usive representative contends, affected the wages and
pronoti onal opportunities of unit nenbers. The state denies
that it changed its past practice, arguing that it |ong has
relied upon part-tinme help for snow renoval. |In any event, the

state conti nues, the decision about how to hire the workforce



Is outside the scope of representation and the negotiating
obligation extends only to the effects of the decision. As to
the effects, the state asserts, it did negotiate

The California State Enployees' Association (hereafter
CSEA) filed the charge at issue on December 18, 1981, against
the State of California (Departnent of Transportation)
(hereafter Cal Trans, Department or State). The charge alleges
that the State violated State Enployer-Enmpl oyee Rel ations Act
(hereafter SEERA) sections 3519(b) and (d) and
section 3519.5(0)! by changing its policy in Cal Trans

'Unl ess otherwise indicated, all references are to the
Governnent Code. The allegation that the state violated
section 3519.5(c) is an obvious typographical error. Section
3519.5 deals only with unfair practices commtted by enployee
organi zations. CSEA's apparent intent was to allege that the
state enployer failed to meet and confer in good faith, a
violation of section 3519(c). In relevant part, section 3519
provides as follows:

It shall be unlawful for the state to:

(b) Deny to enployee organi zations rights
guaranteed to them by this chapter.

(c) Refuse or fail to meet and confer in
good faith with a recognized enployee
organi zation.

(d) Domnate or interfere with the
formation or admnistration of any enployee
organi zation, or contribute financial or

ot her support to it, or in any way encourage
enpl oyees to join any organization in
preference to another.



District 10 of tenporarily pronoting enpl oyees for assignnent
in snow renoval and instead hired heavy equi pnent operators
fromoutside state service. The charge further alleges that
the Departnment would agree to neet and di scuss the inpact of
the new policy and that when a neeting was held early in
Cctober the State limted the CSEA commttee to one enpl oyee
representative.

A conpl aint was issued on February 3, 1982, by the general
counsel of the Public Enploynent Relations Board (hereafter
PERB). On February 19, 1982, the Departnent answered the
charge, denying that the hiring of permanent intermttent
enpl oyees as heavy equi pnent operators in District 10
constituted a change in policy and asserting that it l[ong has
hired such enpl oyees. The Departnent also denied that it had
refused to nmeet and confer in good faith.

On March 31, 1982, CSEA anended the charge by adding
all egations that the State had changed its past practice and
hired permanent intermttent heavy equi pnent operators in
Cal Trans Districts 3 and 8  The anendnent alleges that this
action constitutes a change from the past practice of upgrading
regular, full-time enployees for work in snow renoval. The
amendnent alleges that the State had failed to neet and confer
in good faith about the changes or the inpact they m ght have
on unit enployees. On April 9, 1982, the hearing officer then
processing the charge permtted the anendnent and directed the
correspondi ng anmendnent to the conplaint. The Departnent

3



answered the charge on April 20, admtting that pernmanent
intermttent enployees had been hired in the two Cal Trans
districts but denying that their hiring constituted a change in
past practice.

A hearing was conducted on August 4, 1982, at the PERB's
Sacranmento Regional O fice. The final brief was received on
Sept enber 15, 1982, and as of that date the case was submtted
for deci sion.

FI NDI NGS OF FACT

The Departnent of Transportation is the state agency which
possesses and controls all state highways and which |ays out,
constructs?® and maintains® state highways and freeways.*

For adm nistrative purposes, the Departnent had divided the
state into 11 geographical districts. H ghway construction and
mai nt enance is budgeted and carried out on a district basis.
The chief admnistrator in each district is called the district
director of transportation and it is under the director's
general supervision that highway naintenance is carried out in

each district.

2streets and H ghways Code, section 90.
3Streets and H ghways Code, section 91.

“Streets and H ghways Code, section 100. 1.



One of the Departnent's nai ntenance responsibilities is to
keep the various all-winter highways clear of the substanti al
amounts of snow which can fall in California s nountai nous
regions. The Departnent considers six of its 11 districts to
be in snow areas.®> The snow districts, with district
headquarters in parenthesis, are: District 2 (Redding),
District 3 (Marysville), District 6 (Fresno), District 8 (San
Bernardino), District 9 (Bishop), and District 10 (Stockton).

During the winter nmonths, work force requirenments increase
significantly in the snowdistricts. Over the years, Cal Trans
has used several approaches to augnent its nountain area
mai ntenance crews. In Cal Trans districts which include both
vall ey and nmountain terrain, the Departnment has had a practice
of shifting sone of its valley workers to the nountains over
the winter. This approach has involved both the tenporary
upgradi ng of sone enployees to the position of heavy equi pnent
operator and also the transfer of entire crews of heavy
equi pnent operators fromthe valley to the nountains. Another
approach used over the years has been the enpl oynment of
permanent intermttent enployees who are hired to work each
year during periods of heavy snowfall but not during the other
nont hs. Permanent intermttents may return year after year.
Finally, the Departnent has hired tenporary enpl oyees to work

as needed on a one-time basis.

SThe snow districts are listed on CSEA Exhibit No. 6.
5



In the Cal Trans mai ntenance series, there are seven
enpl oyee job classifications: H ghway Mi ntenance Worker,
Landscape Mai nt enance Wor ker, Equi pnment Operator, Heavy
Equi prent Operat or, H ghway Mintenance Leadwor ker, Landscape
Mai nt enance Leadwor ker and Mai nt enance Supervisor. All job
classifications require possession of a valid California
driver's license. Cal Trans heavy equi pnment operators nust
have a class | chauffeur's |icense. Equi pnent operators nust
have a class Il |icense and the other enployees need only an
ordinary class Ill operator's |icense.

Because Cal Trans heavy equi pnment operators are nore highly
pai d than other nonsupervisory maintenance workers, snow
renmoval with its attendant use of heavy equipnent is a desired
assignnment. Enployees in lower classes who are qualified as
heavy equi pnment operators often request snow duty and the
tenporary pronotion to heavy equi pnent operator which nay
acconpany work in the snow. Enpl oyees believe that by
tenporarily operating heavy equipnent in snow renoval they w ||
enhance their opportunities to receive permanent positions as
heavy equi pnent operators. Moreover, tenporary assignnments in
hi gher classifications bring correspondi ng tenporary 5 percent
increases in salary. Snow work also is desired because it
provi des the chance for substantial anmounts of overtine pay in
the cleanup following a large storm Many Cal Trans enpl oyees

have worked voluntarily in snow renoval for a nunber of years



and have cone to depend on snow renoval assignnments as part of
their famly finances.

Snow season normally extends from approxi mately Decenber 1
through the following April 15. 1In the past, when Cal Trans
districts decided to transfer enployees fromthe valley to the
nmount ai ns, volunteers were recruited. A nmenorandum soliciting
vol unteers would be circulated in Cctober directing interested
enpl oyees to apply by a specified deadline. Persons selected
for snow duty would be notified in Novenber and given a
specific reporting date and | ocation. The transferred
enpl oyees woul d be housed and fed in Cal Trans dormtories.

Al t hough CSEA originally charged that Cal Trans had changed
its past practices in Districts 3, 8 and 10, the organization
only presented evidence about Districts 8 and 10.° in
essence, the evidence establishes that in both Districts 8 and
10 the Departnent nade a calculated effort to reduce the
nunbers of valley enployees transferred to snow stations and

given tenporary pronotions with the wintertinme reassignnent.

® CSEA, in the March 31 amendment to the charge, listed
District 3 as one of the districts in which snow renoval
staffing was unilaterally changed. However, in his opening
statenment at the hearing, counsel for CSEA listed only
Districts 8 and 10 as |l ocations of the snow staffing change.
No evidence was presented about District 3. It is concluded,
therefore, that CSEA has abandoned the contention that a change
was made in District 3 and that portion of the charge and
correspondi ng conplaint is dismssed.



In place of the valley enployees, the two districts hired
tenmporary and permanent intermttent equi pnent operators.
District 8 is located in southeastern California and
conprises large portions of San Bernardi no and R verside
Counties, including several nountainous regions. The record
establishes that, anong other areas, Cal Trans crews perform
snow renoval on Cajon Pass along Interstate H ghway 15 north of
San Bernardino and along Interstate 10 and State Route 111
bet ween Banni ng and Pal m Spri ngs.

Over the years, District 8 admnistrators have relied
heavily on the tenporary pronotion of various maintenance
workers to the position of heavy equi pnent operator for service
in snow renoval. |In the 1977-78 snow season, the district gave
a limted term upgrade to nine enployees. There were 17
[imted termupgrades in 1978-79, 60 in 1979-80, 23 in 1980-81
and six in 1981-82. The parties stipulated that the 1981-82
snowf al | was approximately average in District 8 although there

was a |l arge, late season storm

The first indication to District 8 enployees that snow
renmoval mght be handled differently in 1981-82 was a Cal Trans
newspaper advertisenent for experienced equi pnment operators
with a class | chauffeur's license. Despite this indication of
a change, CSEA job steward John Hughes was advised by a
coworker shortly thereafter that he had been offered a snow

assignnent. In order to clarify the situation, M. Hughes



contacted a District 8 admnistrator and asked about the
position. The admnistrator responded that in order to accept
a snow assignnent an enployee first would have to resign his
regular job. The snow position would be part-tine with a
guarantee of only 20 hours of work per nonth. Wen M. Hughes
i nqui red about whether this was a new approach, the
adm nistrator denied that it was.

At the PERB hearing, however, Ben Ram rez, assistant
mai nt enance engineer for District 8, confirned M. Hughes'
suspicions that the district had made a deliberate shift away
from the use of regular enployees to augnent winter crews in
the nmountains. Prior to 1981-82, M. Ramrez testified, the
district did pronote valley enployees into the positions of
heavy equi pnent operator and supervisor and tenporarily
reassign themto the nountains. However, he continued,
District 8 entered the 1981-82 fiscal year with 20 enpl oyees

nore than authorized. Some kind of reduction was necessary.

M. Ramrez testified that district adm nistrators decided
to reduce the nunber of enployees who woul d be upgraded for
snow work and to use permanent intermttent and tenporary
enpl oyees instead. Use of permanent intermttent and tenporary
enpl oyees is | ess expensive, M. Ramreztestified, because the
Departnent can l[imt their time on the state payroll to short
peri ods. Because permanent intermttents were guaranteed only

two weeks of work per nmonth, they could be released fromduty



between stornms. However, when permanent enpl oyees are pronoted
to higher positions and assigned to the nountains the
Departnment must hire replacenments to work in the valley for the
entire time the regular enployees are -absent.

Despite its deliberate intent to reduce the reassignnent
and tenporary upgrade of valley enployees, M. Ramrez said
that the district had planned to nmake nore reassi gnnents had
the winter been severe. When the winter remained mld into
early January, he testified, it was decided to make no further
reassi gnnents. The testinony of M. Ramrez is credited.

The evidence indicates that CSEA was never notified by the
District 8 managenent that there would be changes in snow
renmoval staffing. The evidence also. indicates that CSEA never
acted on its suspicions and denmanded to neet and confer about
the matter.

District 10, the other snow district about which evidence
was presented, is conprised of the northern San Joaquin Vall ey
and the central western slope of the Sierra Nevada Muntain
range. Anong the areas requiring snow renoval are State
Route 4 to Bear Valley and State Route 88 through the Carson
Pass. A Cal Trans dormtory for snow renoval crews working on
State Route 4 has been maintained at Cabbage Patch in Cal averas
County.

Over the years, District 10 has used various nethods of

meeting its snow renoval personnel needs. Anong these has been
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the limted-termupgrade of regular enployees, the latera
transfer of regular enployees, the hiring of pernanent
intermttent enployees and the hiring of tenporary enployees to
work in snow renoval. The record reflects that in 1977-78, the
district had 13 limted-term upgrades, seven |lateral transfers,
28 permanent intermttent enployees and nine tenporary

enpl oyees. In 1978-79, there were 16 |imted-termupgrades, 10
| ateral transfers, 29 pernanent intermttents and ei ght
tenmporary enployees. In 1979-80, there were 35 limted-term
upgrades, nine lateral transfers, 26 permanent intermttents,
and 11 tenporary enpl oyees. |In 1980-81, there were 31
[imted-termupgrades, nine lateral transfers, 19 permanent
intermttents and 23 tenporary enployees. In 1981-82, there
were 19 limted-termupgrades, three lateral transfers, 30
permanent intermttents and 23 tenporaries. The parties
stipulated that 1981-82 was an above average year for snowfall
in District 8.

As with District 8 there was no official Cal Trans
announcenent that a change was contenplated in staffing
procedures for District 10 snow renoval. Runors about a change
began to circul ate anong enpl oyees during the early summer of
1981. The first official confirmation took place when
enpl oyees obtai ned a copy of an August 21, 1981, nenorandum

fromDistrict 10 Director D. L. Wenman to W E. Schaefer, chief

11



of the Cal Trans division of operations.’ According to the

meno, District 10 intended to supplenent its nountain crews on

7The text of M. Weiman's August 21, 1981, nenp reads as
follows:

W nter Snow Renoval Operation

I n accordance with our recent conversation,
this is to informyou of our plans to change
sone of our winter staffing and dormtory
arrangenents at Cabbage Patch Mai ntenance
Station on Route 4 in Calaveras County for
the com ng winter season. |If the changes
are successful, we will nost likely continue
in future seasons.

The following changes will be nade in
staf fing:

1. In addition to the regular crew at
Cabbage Patch, we plan to use only
Permanent Intermttent Heavy Equi prent
Qperators for storm and snow renova
operations. They will work an
irregular 32 hour work week to cover
evening and night shifts, seven days a
week. Days off will be staggered to
acconplish this. As a result, we do
not plan to use any valley crew
personnel other than necessary upgrades
for Supervisor and Leadworker.

2. W will close down the cooking
facilities in the dormtory. Enployees
will be expected to provide their own
nmeal s.

3. VW will pay long-termper diemin lieu
of providing dormtory |odging and
neals for winter limted-term upgrades

to Supervisor and Leadworker.

12



State Route 4 through the use of permanent

enpl oyees

rather than by the tenmporary pronotion and transfer

4, W will also close the dormtory except
for those who wish to rent roons in
lieu of other facilities in the area.
An appropriate rental rate will be
determ ned and the enployee will be
expected to provide all of his own
servi ces.

By maki ng these changes, we expect to
elimnate eight (8) full-tine wnter
positions as follows: two (2) H ghway
Mai nt enance Wor kers, three (3) Equi pnent
Operators, two (2) Cook Il's and one (1)
Cook 1I.

We anticipate a savings of approximately
6,600 hours (3.7 P. Y.'s) and a net savings
in cost of $55,000 which includes wages,
State furnished neals, laundry service, and
m | eage less per diemfor two people. This
approxi mate overall savings was based on
figures taken from the 1980-81 wi nter season
which was a relatively light wnter.

Anot her advantage of these changes is
elimnating the need for backfilling valley
crew personnel (who volunteer to work in
snow renoval) with Iimted-term personnel.

W feel that closing the dormtory cooking
facilities wll reduce winter operating
costs considerably, but yet give adequate
storm coverage by using P.l. enployees
instead of full-tine enployees. W plan to
suppl enent | ower elevation coverage (Arnold
area) with regular personnel fromthe
Altaville yard when needed.

Elimnating the dormtory cooking facilities
and not using valley crew personnel wll
hel p overcome several w nter operations
probl ems. Nanely, how to handl e | odgi ng and
meal s for various personnel will be

13
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of valley enployees to the nmountains. The neno al so proclai ned
an intent to end food service at the Cabbage Patch dormtory
and to close the dorm except for enployees who wi shed to rent

it at a rate to be established.® The menp projected a

simplified. |In past years, sone crew
menbers qualify for State paid |odging and
neal s at the dormtory (valley personnel).

Q her crew nmenbers nust pay for | odging and
nmeals (if they reside in the dormtory and
work for the winter season). Qhers are
furnished O T. neals if they work the
qual i fying hours per shift. This causes

di ssensi on anong crew nenbers because of
varying rules and policies. Using P.I.

enpl oyees that know they must provide their
own nmeal s and | odging (except for O T. neals
that will be eaten at local cafes) wll help
clear up this situation.

Considering all these factors and the
antici pated nonetary savings, we feel using
P.1. enployees is the best approach for our
Wi nter operations.

Shoul d this approach appear to be
successful, we would also anticipate
expanding it on a limted basis to Route 88
in the Jackson area in future seasons.

8 n its brief, CSEA alludes to the closure of the
dormitory and elimnation of food service at Cabbage Patch and
argues that at mninmum the effects of that decision are
negotiable. In neither the original charge nor in the
amendnent does CSEA raise the issue of whether or not Cal Trans
viol ated SEERA by refusing to negotiate about the effects of
the closure of the Cabbage Patch dormitory. It is concluded,
therefore, that the issue of the closure of the dormtory and
its effects upon matters within scope is not presented here.
For a respondent to be found guilty of an uncharged viol ati on,
the wongful conduct nmust be intimately related to the subject
of the conplaint or arise fromthe same course of conduct and
the matter nust have been fully litigated at the hearing. San
Ranmon Valley Unified School District (8 9/82) PERB Decision™
NO. 230. TT cannot be said thnat the dormtory closure is
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savings of $55,000 for the collective changes and stated that
if the changes were successful, simlar actions would be taken
at a later date for snow crews working on State Route 88.

Cal Trans mai ntenance enpl oyees are nmenbers of state
enpl oyee negotiating unit 12 for craft and mai ntenance
wor kers. CSEA was certified on July 10, 1981, as the exclusive
representative of enployees in unit 12 and the organi zati on has
remai ned the exclusive representative continuously thereafter.
During the sumer of 1981, CSEA held a neeting in Mbddesto which
was attended by some 60 to 70 District 10 enpl oyees. The
subj ect of snow renoval jobs was a matter of intense enpl oyee
concern at the nmeeting and a three-nenber commttee, consisting
of job steward Bob Hedrick and CSEA nenbers Paul Raggi o and
Pete Daniels, was named to neet with District 10 managenent.

A neeting with district managenent ultimtely was arranged
for Cctober 29 by Earl Dal e, then a CSEA staff representati ve.
M. Dale asked that the three nenbers of the committee be
rel eased fromwork so they could acconmpany himto the neeting.

However, WIlliam Todd, District 10 |l abor relations officer,

intimately related to the Cal Trans decision to use

intermttent enployees in snowrenoval. Nor can it be held

that the matter of the dormitory closure and elimnation of the
cook positions was fully litigated at the hearing. For these
reasons, this proposed decision does not consider whether the

cl osure of the Cabbage Patch dormitory, the elimnation of the
hot food service and the elimnation of the cook positions was
an unfair practice and/or whether the Departnent conmtted an
unfair practice by failing or refusing to neet and confer in
good faith about the effects of that decision upon unit menbers.
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stated that only one enployee would be released for the neeting
and the two other enployees would not be adnitted.®

Al t hough CSEA schedul ed the neeting with the intent of
negoti ati ng about the proposed change, it is clear that the
District 10 adm nistrators saw it only as an occasion for
informng CSEA about what already had been deci ded.
Larry Bjornstad, deputy district director and principal
depart ment - spokesperson at the neeting with CSEA, testified

that the purpose of the session was "to inform them [ CSEA] of

°I'n its brief, CSEA argues that the refusal to grant
rel eased time or otherwi se permt CSEA representatives Raggio
and Daniels to attend the Cctober 29 neeting was either an
unfair practice or an adm ssion that the session was sonething
| ess than a neet and confer. \Wile the denial of released tine
may be sonme evidence of the District 10 nmanagenent's attitude
about the neeting, it cannot be found to be of itself an unfair
practice. In its Decenber 18 statenment of the charge, CSEA
alleged that the "local admi nistration refused to neet with a
t hr ee- nenber del egation selected by the union wth authority to
negotiate a settlenent of the charge. (Emphasis in the
original.) Paul Flannery, Cal Trans assistant district
director, would only agree to neet with one representative from
the union . . . while insisting on having three managenent
staff present during the discussions.” In context, this
allegation is a conplaint that the October 29 neeting did not
nmeet the statutory requirenents for neeting and conferring in
good faith. It cannot be construed as an allegation that the
State refused to grant reasonable released tinme to a reasonable
nunber of enployees as required by section 3518.5. Moreoever,
it cannot be said that the issue of whether or not the State
granted reasonable released tine was fully litigated, or
indeed, litigated at all. The issue raised by CSEA in its
brief does not neet the requirenents of San Ranon Vall ey
Unified School District, PERB Decision Noe—236—footnote No. 8,

sﬂpfa——aﬁd—fhefe+ﬁfe—fs not considered in this proposed
tectsi on.
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what we planned to do, and, of course, we listened to their
concerns."” That the Departnent did not plan to engage in a

gi ve-and-take with CSEA is further illustrated by

M. Bjornstad's testinmony that he "didn't understand

negoti ations” at that time and "woul d have been highly
reluctant to nake any agreenents w thout headquarters approval
because at that tine | did not know the rules at all."

CSEA rai sed a nunber of concerns at the Cctober 29
neeting. The organization conplained that the planned change
in snow renoval staffing would inpact upon enpl oyee pay by
preventing enployees fromgetting tenporary upgrades in their
classification and by elimnating an opportunity for a
significant anount of overtime pay. CSEA also conplained that
the change woul d adversely affect pronotional opportunities by
renoving a primary nethod by which enpl oyees becone skilled in
the operation of heavy equipnent. Finally, CSEA argued that
the permanent intermttent and tenporary workers hired to work
in snow renoval would be | ess safe than regular enployees in

the operation of Cal Trans heavy equi pnent.

To these argunents. District 10 representatives responded
that the use of permanent intermttent and tenporary enployees
did not constitute a change because the Departnent |ong had
used such enpl oyees in snow renoval and, in any case, the

Departnent's decision on staffing patterns is not within the
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scope of representation.’® District 8 representatives also
explained to the CSEA team that hiring permanent intermttent
and tenporary enployees in the nountain areas was easier than
transferring valley enployees who then woul d have to be

repl aced. The Departnent denied altogether CSEA s concerns
that tenporary enployees would be |less safe than regul ar

wor ker s.

During the Cctober 29 neeting and at other times, Cal Trans
representatives made confusing and contradictory statements to
CSEA about whether the Department's District 10 administration
had the authority to make a deal with CSEA. At the COctober 29
nmeeting, M. Todd of the District 10 adm nistration told the
CSEA team that CSEA's position on snow renoval staffing had
statewide inplications and was not negotiable at the district
level. On the same day, however, the opposite representation
was made to other CSEA representatives by higher-ranking
Cal Trans negotiators. At a negotiating session in Sacranento,
Robert Richnond, chief Cal Trans negotiator for unit 12

enpl oyees, told CSEA' s chief unit 12 negotiator Rick Funderburg

10The scope of representation is set out in section 3516
whi ch provides as foll ows:

The scope of representation shall be l[imted
to wages, hours, and other terns and
condi ti ons of enpl oynent, except, however,
that the scope of representation shall not

i ncl ude consideration of the nmerits,
necessity, or organization of any service or
activity provided by law or executive order.
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that the inpact of the snow renoval staffing pattern was a
| ocal matter which local Cal Trans admi nistrators had the
authority to negoti ate.

Subsequently, M. Funderburg discussed the matter with
District 10 adm ni strator Todd who repeated his position that
the District 10 adm nistration had no authority to negotiate
with CSEA. M. Funderburg raised the issue again at a
Novenber 6 neeting with M. R chnond and other top Cal Trans
negotiators. M. Richnond again insisted that the | ocal
Cal Trans adm nistrators had the authority to negotiate with
CSEA's | ocal representatives. It was agreed at the Novenber 6
nmeeting that CSEA would nmake a formal denmand to neet and confer
with District 10 adm nistrators about the inpact of the planned
change upon enployees within unit 12. This demand was CSEA' s
first witten demand followi ng the Departnent's official
notification of the planned change by a letter dated
Cctober 28, 1981. CSEA negotiators did not |earn of the
OCctober 28 letter until after the neeting they had held on

Cct ober 29.

llrhe letter was sent by Robert Richnond of the Cal Trans
office of labor relations to Dan Western, CSEA general
manager. The letter reads as foll ows:

This is to informyou that Caltrans
District 10 (Stockton) plans to change its
staffing arrangenents for the winter snow
renoval operations. |In the past, additional
staffing needs on the snow renoval crews
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CSEA staff representative Carol ynne Born sent the formnal
demand for a meet and confer session to District 10
adm nistrators in a letter dated Decenber 8, 1981. The letter

demanded "an immedi ate neet-and-confer session regarding the

were met by using a conbination of Pernmanent
Intermttent enployees, Limted Term

appoi ntnents, and tenporary transfers of
personnel fromvalley crews. This season it
Is anticipated that all heavy equi pnent
operator needs will be filled by using

Per manent Intermttent enployees. The

addi tional Caltrans H ghway Mi ntenance
Leadwor kers and Supervisors needed will be
provided by Limted Term appoi ntnents from
the appropriate enploynent |ists.

In addition, the dormtory and cooking
facilities at the Cabbage Patch Mintenance
Station will be closed. However, we believe
there are sufficient private facilities in
the area where housing and food service are
provi ded. Two enpl oyees selected to fil

the imted term appointnents for | eadworker
and supervisor at Cabbage Patch will be
provi ded the appropriate per diemin lieu of
bei ng provided bunk house and neal
facilities.

It is anticipated that this plan will result
in a significant savings in the cost of
operations. In addition to the savings

generated by not operating the dormtory at
Cabbage Patch, the District will not be
required to undergo the expensive and tine
consum ng process of tenporarily backfilling
vacant positions created when a nmenber of a
valley crew transfers to a winter crew

It appears that this plan creates m nim

i mpact for enployees. However, if you have
concerns which you wish to discuss, don't
hesitateto call me
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use of permanent intermttent enployees for snow renoval during
the winter season." It protested that even though CSEA had
"continually expressed our concerns to nmanagenent regarding the
potential inpact on our represented enpl oyees," managenent had
denied rights for a neet-and-confer session and "prior
notification."

District 10 director Wenan responded by a letter on
Decenber 11 in which he agreed to a neet-and-confer session.
However, M. Wenman observed that a neeting already had been
hel d about the subject on Cctober 29 and that advance notice
had been given by the Cctober 28 letter. Nonetheless, he
conti nued, even though he believed that the Departnent had net
its obligations, District 10 representatives would agree to
another neeting at a nutually convenient tine.

In accord with M. Wenman's conm tnent, a neet-and-confer
sessi on was conducted on January 7, 1982. Representing CSEA
were all three nenbers of the commttee the District 10
menber ship had appointed the previous fall, Messrs. Hedri ck,
Raggi o and Daniels, along with Ms. Born, who by then had
replaced M. Dale as CSEA staff representative in that area.
Representing District 10 were Deputy District Director
Bj ornstad, Labor Relations Oficer Todd, and Cal Trans Chi ef
Negoti ator Richnond from Sacranmento. M. Richnond originally
was described as an "observer" but later in the session he

becane a participant on behalf of Cal Trans.
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The content of the discussion on January 7 closely
paral |l el ed the neeting of Cctober 29. CSEA expressed concerns
about the inpact of the staffing change on enpl oyee incone and
di m ni shed opportunity for pronotions because of reduced
opportunities for operating heavy equi pnent. CSEA al so argued
that use of intermttent enployees would adversely affect the
safety of other workers. M. Bjornstad rejected the safety
concern but indicated that he would be willing to nake sone
training assignnents fromthe valley to the nountains,
consistent with operational needs, in order to neet CSEA
concerns about pronotions.

Managenent repeated its assertion that staffing patterns
were a managerial decision and that the change could be nade
w t hout CSEA consent. Nonetheless, District 10 representatives
did explain their rationale for the decision. The Cal Trans
negoti ators described the cost savings which the use of
permanent intermttents would provide and al so described the
probl enms which had arisen in backfilling the positions of
val l ey enpl oyees transferred to the nountains.

Utimtely, in the characterization of Ms. Born, CSEA and
Cal Trans District 10 managenent agreed to di sagree. Foll ow ng
a caucus, the CSEA teamreturned to the neeting and stated that
because by that date the 1981-82 wi nter was approxi mately half
over and in the interest of not disrupting the current

operation, CSEA was willing to allow the staffing operation to
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remain as it was for the renmainder of the season. In return
for this, CSEA requested a comm tnent from nmanagenent to
negotiate for the 1982-83 wi nter season. CSEA al so proposed
several methods for neeting the concerns raised by managenent.
Anmong these was a percentage limt on the nunber of valley
enpl oyees who could be transferred to the nountains for snow
work and provision for the training of enployees for upward
mobi lity. Managenent did not respond to these proposals
because, in the words of Cal Trans negotiator Ri chnond, when
CSEA agreed to | eave staffing as it was in 1981-82, "the
urgency of having to deal with those issues was . . . [at that
time] not critical."

Foll owi ng the January 7 neeting, M. Todd and Ms. Born
exchanged letters summarizing their respective views of the
agreenments which were reached. The two letters reflect
substantially identical views about the outcone of the
meeting. In essence, the parties agreed that staffing
deci sions for the 1981-82 winter had been nmade and woul d not be
changed barring unusual circunstances, that there would be
conti nued neet-and-confer sessions with regard to the 1982-83
séason about those aspects of snow staffing which are within
the scope of representation, and that staffing decisions would
remain with managenent pending the resolution of statew de

negoti ati ons between the state and CSEA.
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LEGAL | SSUES

1) Was the Cal Trans decision in Districts 8 and 10 to
shift snow renoval jobs fromregular to intermttent and
temporary enpl oyees,

A) A matter within the scope of representation, or,
al ternatively,

B) A decision affecting matters within the scope of
representation?

2) If so, did Cal Trans fail to meet and confer in good
faith with the exclusive representative and thereby violate
section 3519(b), (c) and/or (d)?

| CONCLUSI ONS OF LAW

Scope of Representation

CSEA argues that the Cal Trans decision to shift snow
removal work fromregular to intermttent and tenporary
enpl oyees was itself negotiable. In support of this
proposition, CSEA cites federal precedent under the Nationa
Labor Relations Act, California judicial precedent under the
Meyers-M | ias-Brown Act (section 3500 et seq., hereafter MVBA)
and PERB precedent under the Educational Enployment Relations
Act (section 3540 et seq., hereafter EERA). The enployee
organi zation contends that the disputed Cal Trans decision was,
In essence, a decision to reduce overtime pay and tenporary
pronotional pay, matters within the literal |anguage of

section 3516.
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The Departnent argues that the decision about snow renopval
staffing was a nmatter within the "nerits, necessity or
organi zation" of a governnental service and thus not
negoti able. The Departnent contends that inclusion of the
"merits, necessity or organi zation" |anguage nakes the scope of
representation under SEERA nore narrow than that under the
federal |abor laws. There is no right to overtine, the
Departnent argues, and it is a managerial right to schedule
work and hire enployees in a manner designed to mnimze the
amount of overtine enpl oyees work.

Al t hough the PERB several tinmes has considered questions
i nvol ving the scope of representation under the EERA, 2 the
Board itself has not yet interpreted the differently worded and
apparently broader scope |anguage in SEERA. SEERA provi des

t hat :

(t)he scope of representation shall be
l[imted to wages, hours, and other terns and
conditions of enploynent, except, however,
that the scope of representation shall not

i nclude consideration of the nmerits,
necessity, or organization of any service or
activity provided by |law or executive order.

Unli ke the EERA, SEERA does not attenpt to define the
words, "terns and conditions of enploynent.” Rather, the

[imting factor in SEERA is the exclusion fromneeting and

2The scope of representation under the EERA is specified
in section 3543.2. The PERB' s approach to resolving scope
guestions under the EERA can be seen in Anahei m Union Hi gh
School District (10/28/77) PERB Decision No. 177.
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conferring of "consideration of the nmerits, necessity, or
organi zation" of a governnental service or activity. |In this
respect, the scope provision of SEERA parallels the MVBA, the
enpl oyer -enpl oyee relations |aw which covers enpl oyees of
California |ocal governnent and special districts. MVBA
section 3504 reads as follows:

The scope of representation shall include al

matters relating to enploynent conditions and

enpl oyer - enpl oyee rel ati ons, including, but

not limted to, wages, hours, and other terns

and conditions of enploynent, except,

however, that the scope of representation

shal |l not include consideration of the

merits, necessity, or organization of any

service or activity provided by |aw or

executive order.

In construing the MVBA scope |imtation the California

Suprenme Court concluded that the Legislature had "not

[intended] to restrict bargaining on matters directly affecting
enpl oyees' legitinmate interests in wages, hours and working
conditions but rather to forestall any expansion of

‘wages, hours and working conditions' to include nore general

managerial policy decisions.” Fire Fighters Union v. Cty of

Vallejo (1974) 12 Cal.3d 608, 616 [116 Cal.Rptr. 507]. In this
way, the court reasoned, the MVBA scope of representation does
not differ significantly from the National Labor Relations

Act. Although the federal |aw does not have the "nerits,

necessity or organi zation" |anguage, the court noted that
federal precedent is replete with cases holding that wages,

hours and working conditions cannot be expanded to deprive an
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enpl oyer of legitimte nmanagerial prerogatives.® Thus, the
Suprenme Court concl uded, because federal decisions reflect the
sane interests as those pronpting the "nerits, necessity or
organi zation" | anguage, "federal precedents provide reliable if

anal ogous authority on the issue.”" Fire Fighters Union v. City

of Vallejo, supra, 12 Cal.3d 608, 617. It is clear, therefore,

that federal precedent also is reliable authority for
interpreting the scope provision of SEERA, the Departnent's
argunent notw t hstanding. And, because of the simlar wording
between the statutes, it also is concluded that California
court interpretations of the MVBA are persuasive precedent for

scope questions arising under SEERA.

I n Fi breboard, supra, the U S. Suprene Court held as

negoti able an enployer's decision to lay off certain

| 3See, e.g., Fibreboard Paper Products Corp. v. NLRB
(1964) 379 U.S. 203 [57 LRRM 2609] 1 n which Justice Stewart's
of t en-quoted concurring opinion describes the limt on the
enpl oyer's obligation to bargain with these words:

Not hi ng the Court holds today should be
understood as inposing a duty to bargain
col l ectively regardi ng such manageri al
decisions, which lie at the core of
entrepreneurial control. Decisions
concerning the commtnment of investnent
capital and the basic scope of the
enterprise are not in thenselves primarily
about conditions of enploynent, though the
effect of the decision may be necessarily to
term nate enploynment. [57 LRRM 2617]
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mai nt enance workers and contract out their work to another
conpany. The enployer's notivation for this change was
econom c and there was no evidence of aninus toward the union.
The court concluded that the statutory phrase "conditions of
enpl oynent” literally covered the assignnent of work to outside
enpl oyees and the termnation of unit nenbers. Moreover, the
court reasoned, the enployer nerely had substituted one group
of workers for another to do the sanme kind of work in the sane
plant with no alteration of the conpany's basic operation.
Finally, the court observed that the primary notivation for
this change was to reduce the size of the workforce, decrease
fringe benefits and elimnate overtine paynents, all matters
long regarded as peculiarly suitable for resolution within the

framework of collective bargaining.

VWhile the Cal Trans decision in Districts 8 and 10 does not

i nvol ve subcontracting, the parallel with Fibreboard is

obvious. In essence, Cal Trans has replaced one group of
workers with another. There is no change in the Departnent's
basi c operation. The kind of work is the sane and the type of
equi pnment used is the sanme. The notivation for the decision
was purely econom c and was designed to reduce overtine and

ot her costs. The decision was not, in the words of Justice

Stewart's concurring opinion, "at the core of entrepreneuri al

28



control” nor did it involve "the basic scope of the
enterprise. "

California precedent under the MVBA is equally convincing
that the Cal Trans decision itself was a matter within the

scope of representation.®™ In Dublin Professional Fire

Fighters, Local 1885 v. Valley Community Services Dist. (1975)

45 Cal . App. 3d 116 [119 Cal .Rptr. 182] a failure to nmeet and
confer in good faith was found where a public enployer
elimnated the possibility of overtinme for its regular fire
fighters. Under the past practice, the fire district usually
assigned overtine to its regular enployees. Under the new
policy, however, the enployer decided to hire tenporary

enpl oyees who would perform all work which fornerly required
regul ar enployees to work overtinme. The court of appea
rejected the enployer's argunent that its decision to elimnate

overtime was outside of scope, reasoning that:

YContrary to the Cal Trans argunent that enpl oyees have
no right to overtine, a unilateral change in past-practice
whi ch had the effect of depriving drivers of the regular
opportunity to work overtine has been held to be a refusal to
bargain. WIlanette Industries, Inc. (1975) 220 NLRB 707 [90
LRRM 1478] -

BUnder the MVBA, the "phrase 'wages, hours, and ot her
ternms and conditions of enploynent' is to be liberally
construed, consistent with the 'generous interpretation' which
has been accorded it in decisions dealing with the federal |aw
fromwhich it has been incorporated.” (CGtations omtted.)
| nternational Assn. of Fire Fighters Union v. City of
Pl easanton (19/6) 56 Cal.App.3d 959, 968 [129 Cal.Rptr. 68].
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The assignnent of overtinme work to tenporary
servi ce personnel w Il have an obvi ous
effect on the workload and conpensation of
the regul ar enpl oyees, since the regular
enpl oyees will be deprived of their
customary priority in seeking such work. It
may be that the district's new policy is to
be preferred to the fornmer practice.
Nevert hel ess, the district is required to
meet with the representatives of its

enpl oyees and discuss their grievances
candidly. 45 Cal.App.3d 116, 1109.

The Cal Trans decision in Districts 8 and 10 to hire nore
intermttent and tenporary enployees had the direct effect of
elimnating overtinme pay opportunities for regular enployees.
The decision also reduced the opportunities for regular
enpl oyees to obtain tenporary pronotions to the higher-paying
cl ass of heavy equi pment operator wth acconpanying 5 percent
pay differential. The effect on wages was direct. It is
concl uded, therefore, that the Cal Trans decision to shift snow
renoval jobs fromregular to intermttent and tenporary
enpl oyees was itself wthin the scope of representation.

Al'l eged Failure to Meet and Confer

CSEA next argues that Cal Trans failed to neet and confer
in good faith about its decision to shift snow renoval jobs
away from regul ar enployees. Cting both NLRB precedent and
PERB deci si ons under the EERA, CSEA contends that the
Departnment made a unilateral change and thus commtted an act

that was per se an unfair practice. A unilateral change about
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a matter within scope is of itself a failure to neet and confer
in good faith because, CSEA argues, it presents the enpl oyee
organi zation with a fait acconpli. Mreover, CSEA asserts, the
two neet and confer sessions which were held took place
after-the-fact and managenent entered those sessions wth a
closed mnd and did little nore than assert that snow renova
staffing was a matter outside of scope.

The Departnent argues that its staffing actions in
Districts 8 and 10 were consistent with past practice and did
not constitute a change. Permanent intermttent and tenporary
wor kers | ong have been enployed in snow renoval work, the
Departnent continues, and the staffing arrangenents in the
1981- 82 snow season were in accord with that |long-tine
practice. Moreover, the Departnment asserts, neet and confer
sessions were held between the Departnent and CSEA and those
nmeetings resulted in an agreenent which satisfied any
obligation Cal Trans m ght have had to neet with the enpl oyee
or gani zati on.

It is well-established that an enpl oyer which nmakes a
pre-inpasse unil ateral changé about a matter within the scope
of representation violates its duty to nmeet and confer in good

faith. NLRB v. Katz (1962) 369 U.S. 736 [50 LRRM 2177]. Such

uni | ateral changes are inherently destructive of enployee

rights and are a failure per se of the duty to negotiate in

good faith. See generally, Davis Unified School District

31



(2/22/80) PERB Decision No. 116, San Francisco Conmunity

College District (10/12/79) PERB Decision No. 105 and San Mateo

Community Col l ege District (6/8/79) PERB Decision No. 94.

Mor eover, before an enployer can nmake a unil ateral change
affecting a matter within scope, the enployer nust give notice
of the change and an opportunity to negotiate to the exclusive

representative. See Delano Union Elenentary School District

(4/30/82) PERB Decision No. 213 and cases cited therein.

These principles of decisional |law are fully reflected in
the specific provisions of SEERA. Section 3516.5 requires the
state enpl oyer, except in cases of energency, to give
reasonable witten notice and the opportunity to nmeet and
confer to recognized enpl oyee organi zations prior to adopting
any law, rule, resolution or regulation directly relating to

matters within scope.'® Section 3517 requires the governor

®Section 3516.5 provides as follows:

Except in cases of energency as provided in
this section, the enployer shall give
reasonable witten notice to each recogni zed
enpl oyee organi zation affected by any | aw,
rule, resolution, or regulation directly
relating to matters within the scope of
representation proposed to be adopted by the
enpl oyer, and shall give such recognized

enpl oyee organi zations the opportunity to
meet and confer with the admnistrative
officials or their delegated representatives
as may be properly designated by |aw.

In cases of emergency when the enployer
determnes that a law, rule, resolution, or
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or representative to neet and confer in good faith with
recogni zed enpl oyee organi zati ons regardi ng wages, hours and
other ternms and conditions of enploynent and to consider fully
the presentations of the organization "prior to arriving at a
determ nation of policy or course of action."17

Cal Trans did not neet these statutory requirenents in
reaching and inplenenting its decisions about 1981-82 snow
staffing in Districts 8 and 10. Initially, the Cal Trans
argunment that it made no change is rejected. Wiile it is true
that Cal Trans long has used both permanent intermttent and
tenporary enployees in its snow renoval work, the Departnent

al so has relied heavily upon the tenporary upgrade of its own

regul ati on nust be adopted imediately

wi thout prior notice or neeting with a
recogni zed enpl oyee organi zation, the

adm nistrative officials or their del egated
representatives as may be properly
designated by law shall provide such notice
and opportunity to neet and confer in good
faith at the earliest practical tine
follow ng the adoption of such |aw, rule,
resol ution, or regulation.

YI'nrelevant part, section 3517 provides:

The Governor, or his representative as may
be properly designated by | aw, shall neet
and confer in good faith regardi ng wages,
hours, and other terns and conditions of
enpl oynment with representatives of

recogni zed enpl oyee organi zati ons, and shal
consider fully such presentations as are
made by the enpl oyee organi zati on on behal f
of its menbers prior to arriving at a
determ nation of policy of course of

action .
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regul ar enpl oyees. The evidence is unchallenged that in
1981-82 the managers of Districts 8 and 10 set out with the
deliberate intent of elimnating or severely reducing the use
of regul ar enployees on tenporary assignnent. The
uncontradi cted and credited testinmony of Ben Ramirez
‘establishes this intent in District 8 and the August 21, 1981
meno of District 10 Director Wenman establishes the intent for
District 10. The evidence al so establishes that both districts
were successful in inplenenting their intent and actually
reduced the nunber of regular enployees given tenporary
upgrades to work in snow renoval .

The evidence al so establishes that in both Districts 8 and
10 the decision to change the past practice was nmade prior to
any consultation wth the exclusive representative. In
District 8, the Departnment never inforned the exclusive
representative of its intent to change the snow renoval
staffing and denied that a change was occurring when questioned
by a CSEA job steward. In District 10, the decision was nmade
and placed in witing as of the August 21 nmenorandum  CSEA was
not given official notice of the District 10 staffing change
until the October 28 letter fromthe Departnent to CSEA general
manager Dan Western. There is no evidence to indicate that the
deci sion to make the snow renoval staffing change was inspired
in either district by an emergency which precluded prior

meeting with the exclusive representative.
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- Subsequent to the snow staffing decision, District 10
managenent held two neet and confer sessions with CSEA
representatives. These neetings, however, were
after-the-fact. The decision to make the change had been made
and the Departnent's principal representative at the neet and
confer sessions testified that he believed the purpose of the
first of those neetings was "to inform them (CSEA) of what we
pl anned to do." As CSEA argues, the neetings did not have the
indicia of good faith. Cal Trans did not approach themwth an
open m nd, free from any predeterm ned resolve not to budge.

Placentia Fire Fighters v. Placentia (1976) 57 Cal.App.3d 9

[129 Cal . Rptr. 126].

The Departnent contends that the parties reached an
agreenent after the second neet and confer session. A nore
accurate description was offered by CSEA representative Born
who characterized the result as an agreenent to disagree.
Because the parties were in disagreenent about whether the
Departnent's underlying decision was within the scope of
representation, they could not reach any understandings on the
merits. The only significant result of the nmeetings was that
CSEA dropped its demand that the forner staffing patterns be
reinstated for the 1981-82 snow season and the Depart nent
agreed to conduct nore neet and confer sessions on snow renoval

staffing.
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On these facts and on the record as a whole, it is
concluded that the Departnent failed to neet and confer in good
faith wwth the exclusive representative and thereby viol ated
section 3519(c). This failure to neet and confer in good faith
had the effect of denying CSEA its statutory right to represent
its menbers in violation of section 3519(b).!® CSEA's fina
allegation is that the Departnent's actions also violated
section 3519(d). Section 3519(d) nekes it unlawful for the
State to domnate or interfere with the formation or
adm ni stration of an enpl oyee organization. No evidence was
presented in support of this contention and it is not addressed
in CSEA's brief. 1In the absence of proof, the allegation nust
be di sm ssed.

REMEDY

In this case, CSEA has been sustained in its contention

that the Departnent unilaterally changed a matter within the

Enpl oyee organi zation rights are set forth in section
3515.5 which, in relevant part, provides:

Enpl oyee organi zations shall have the right
to represent their nenbers in their

enpl oynent relations with the state, except
that once an enpl oyee organi zation is

recogni zed as the exclusive representative
of an appropriate unit, the recognized

enpl oyee organi zation is the only

organi zation that may represent that unit in
enpl oynent relations with the state.

36



scope of representation in violation of section 3519(b) and
(c). Inunilateral change cases, the ordinary renedy is
restoration of the status quo ante including back pay plus

interest. San Mateo Community Col |l ege District, supra, PERB

Deci sion No. 94. CSEA seeks back pay as part of the renedy.

It is concluded that while restoration of the prior policy
is appropriate, back pay is not. Restoring the prior policy
will put the parties in the positions they occupied prior to
the Departnment's unilateral change and will permt future
nmeeting and conferring on snow renoval staffing to be conducted
in an atnosphere free from the coercive effect of a decision
already made. W th respect to back pay it should be noted that
in its brief, CSEA acknow edges that its clains of inpact may
be specul ative but argues that the specul ative nature of the
claim"affects the remedy and . . . not . . . the duty to
bargain."” Indeed, this is the case. Wile it can be said with
certainty that but for the changed policy nore regular Ca
Trans enpl oyees woul d have been given tenporary pronotions and
assigned to snow renoval in 1981-82, it is inpossible to know
whi ch enpl oyees woul d have been affected. Choosing the
enpl oyees for snow renoval work was discretionary with Cal
Trans managenent and depended upon the Departnment's needs. No
i ndi vidual enpl oyee ever was assured of a right to a tenporary

pronmotion for snow renoval work. Thus, it is not possible to
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say which individual workers were affected by the change in
policy.

It is appropriate that the Departnent be required to post a
copy of a notice at work | ocations throughout Districts 8 and
10. The notice should be subscribed by an authorized agent of
the Departnment indicating that it will conply with the terns
thereof. The notice shall not be reduced in size. Posting
will provide unit nmenbers with notice that the Departnent has
acted in an unlawful manner and is being required to cease and
desist fromthis activity. It effectuates the purposes of the
SEERA that unit nenbers be inforned of the resolution of the
controversy and announces the Departnent's readiness to conply

with the ordered renedy. See Placerville Union School District

(9/18/78), PERB Decision No. 69. In Pandol and Sons v. ALRB

and UFW (1979), 98 Cal.App.3d 580, 587, the California District
Court of Appeal approved a posting requirenent. The U. S
Suprene Court approved a simlar posting requirenent in NLRB v.

Express Publishing Co. (1941) 312 U. S. 426 [8 LRRM 415].

PROPOSED ORDER

Upon the foregoing facts, conclusions of law and the entire
record in this case, it is found that the State of California
(Departnent of Transportation) has violated subsections 3519(b)
and (c) of the State Enpl oyer Enployee Relations Act. It
hereby is ORDERED that the State of California (Departnent of

Transportation) shall:
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A. CEASE AND DESIST FROM:

Maki ng unil ateral changes in matters within the scope
of representation, specifically, by deciding in Districts 8 and
10 to elimnate opportunities for regular Cal Trans enpl oyees
to obtain tenporary pronotions and work in snow renoval,
wi thout first neeting and conferring in good faith with the
excl usive representative.

B. TAKE THE FOLLOW NG AFFI RVMATI VE ACTI ONS DESI GNED TO
EFFECTUATE THE PCLI Cl ES OF THE SEERA:

1. In accord with the practice existing prior to the
1981-82 winter, permt regular Cal Trans enployees to vol unteer
for work in snow renoval and to seek and obtain tenporary
pronotions into such higher job classifications which the
Departnment may need to have filled and for which the persons
who volunteer are qualified.

2. G ve reasonable witten notice and the
opportunity to neet and confer to the recognized exclusive
representative prior to adopting any |law, rule, resolution or
regul ation directly relating to matters within the scope of
representation, including any decision to elimnate the
opportunity for regular Cal Trans enployees to volunteer for
work in snow renoval and to obtain tenporary pronotions for
whi ch they may be qualified.

3. Wthin five (5 working days of the date upon

which this order becomes final, post copies of the Appendi x
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attached hereto for thirty (30) working days on all District 8
and District 10 bulletin boards where notices to enployees are
regul arly posted.

4. Wthin twenty (20) consecutive workdays from the
service of the final decision herein, notify in witing the
Sacranento regional director of the Public Enploynent Relations
Board of the steps the Departnment has taken to conply with this
Order. Continue to report in witing to the regional director
periodically thereafter, as directed. All reports to the
regional director shall be served concurrently on the charging
party herein.

It is further ordered that the present charge be DI SM SSED
in all other respects.

Pursuant to California Adm nistrative Code, title 8,
Part 111, section 32305, this Proposed Decision and Order shal
becone final on Cctober 25, 1982, unless a party files a tinely
statenent of exceptions. In accordance with the rules, the
statenment of exceptions should identify by page citation or
exhi bit nunber the portions of the record relied upon for such
exceptions. See California Adm nistrative Code, title 8,
part 11, section 32300. Such statenent of exceptions and
supporting brief nust be either actually received by the Public
Enpl oynent Rel ations Board itself at the headquarters office in
Sacranmento before the close of business (5:00 p.m) on

Cct ober 25, 1982, or sent by telegraph or certified
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United States nmail, postmarked not later than the last day for
filing, in order to be tinely filed. See California

Adm ni strative Code, title 8, part Il11l, section 32135. Any
statenment of exceptions and supporting brief nust be served
concurrently with its filing upon each party to this

proceedi ng. Proof of service shall be filed with the Board
itself. See California Adm nistrative Code, title 8, part 111,

section 32300 and 32305, as anended.

Dated: Cctober 4, 1982
Ronal d E. Bl ubaugh
Hearing O ficer
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